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cipally in the exercise by the state or its grantees of the jus privatum 
and in the construction to be given to the special rights, if any, of 
riparian proprietors. 

Under the English common law the riparian owner was "accorded 
no right in the absence of a license therefor, to build anything below 
high-water mark and 'has no rights higher than those of the General 
Public.' " 23 Without greatly altering its basic principles, the rule 
itself has been modified by more recent English decisions. 24 In the 
United States a few courts still enforce the strict common-law rule 
as it existed at the time of its adoption by the American colonies. 25 
The hardships instant to the application of such a rule under the 
changed conditions of modern times has been generally recognized, 
and, both by court action and, in some cases, by legislation, riparian 
owners have been accorded a right of access to the water. 26 This 
right is generally broad enough to include the privilege of erecting 
wharves, and is subject only to the paramount rights of the public. 27 
This appears to be a movement in the right direction. The principal 
change in the common-law rule seems to be the subjection of the jus 
privatum to a riparian right of access in addition to the jus publicum. 
In extending the rights of the riparian owner in this way, the courts 
are not altering the frame-work of the old common-law doctrine. 
As long as the title to the submerged lands is in the state, the jus 
privatum remains, although somewhat modified. The proprietary 
rights of the state in the foreshore and in subaqueous lands still exist 
and should include everything not inconsistent with the riparian 
owner's rights and the jus publicum. 

"LOCUS REGIT ACTUM" AND THE FRENCH LAW OF WILLS 

The continental rules of the conflict of laws applicable to wills 
differ profoundly from those of Anglo-American law. In conse 1 
quence of the Roman doctrine of universal succession, upon which the 
modern continental, law of testamentary and intestate succession is 
based, the estate as a whole passes to the heirs irrespective of the 
character of the property as real or personal. The conception of the 
right of succession as one in universum jus has profoundly affected 
the rules of the conflict of laws. As the heir is deemed in legal theory 
to continue the personality of the decedent it is felt that the devolu- 

23 Gray, J., in Brookhaven v. Smith, supra, note 9. 

"Lyons v. Fishmongers Co. (1876) L. R. 1 A. C. 662; Buccleuch v. Metro- 
politan Board of Works (1872) L. R. 5 H. L. 418. 

25 Eisenbach v. Hatfield, supra, note 14. 

M Farnham, op. cit., note 16, sees. 62-75. 

27 Farist Steel Co: v. Bridgeport (1891) 60 Conn. 278, 22 Atl. 561; Revell v. 
People (1899) 177 111. 468, 52 N. E. 1052; Miller v. Commissioners of Lincoln 
Park (1917) 278 111. 400, 116 N. E. 178; Barnes v. Midland Ry. (1908) 193 
N. Y. 378, 85 N. E. 1093. See also note, 40 L. R. A. 593. 
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tion of his property should be controlled by his personal law, that is, 
by the law of the country to which the decedent belonged (formerly by 
the lex domicilii). This view has found expression in most of the 
modern codes. 1 The framers of the Code Napoleon were not ready, 
however, to accept this principle in its totality. Indeed, Article 3 of 
the Civil Code expressly provides that "real estate, even when owned 
by foreigners, is governed by French law." It is held accordingly 
that the descent X>i French immovables is governed by French law 
irrespective of the nationality of the decedent. 2 Article 3 is limited 
in its application, however, to "substantive rights of property" and 
does not determine the validity of wills disposing of immovable prop- 
erty as regards the "capacity" of the testator or the "formalities" 
of execution. The "capacity" to dispose of movable and immovable 
property upon death has been held on the continent, since the days of 
Bartolus, to be governed by the "personal" law of the testator. Even 
the great French champion of the theory of the territoriality of law, 
DArgentre, did not dare to challenge a rule so firmly established in 
practice. 3 It has remained the traditional rule in France to this day, 4 
notwithstanding the attack made upon it by the Dutch school. 5 

As regards the "formalities" with which wills must be executed it is 
generally held on the continent that the rule locus regit actum applies. 8 
Through the influence of Bartolus and of Dumoulin the view became 
established that a will executed in the form prescribed by the local 
law should be valid everywhere. 7 D'Argentre was opposed to the 
doctrine in its application to wills disposing of immovable property 
and his successors in Belgium succeeded in 161 1 in restoring the 

1 Italy: Art. 9, Prel. Disp. Civ. Code; App. Genoa, March 16, 1887 (1887) 
La Legge, 2, 310; App. Milan, March 21, 1905 (1906) Clunet, 1236; Cass. Turin, 
May 31, 1881 (1881) Monitore, 673. Germany: Art. 24, par. 1, Art. 25, Intr. Act 
Civ. Code. See also Japan: Art. 25, Law Concerning the Application of Laws in 
General (Horei). 

*Cass. Jan. 26, 1892 (1892) Dalloz, i, 497; App. Paris, Dec. 31, 1889 (1891) 
Dalloz, 2, 41. The movable property of a deceased foreigner will be distributed 
in France in accordance with French law if the decedent had an "authorized" 
domicil in France. Cass. May 5, 1875 (1875) Sirey, 1, 409; (1875) Dalloz, 1, 343; 
App. Pau, May 14, 1907 (1907) Clunet, 1109. In the absence of such a domicil 
his national law will govern. Cass. Jan. 26, 1892 (1892) Dalloz, 1, 497; May 8, 
1894 (1894) Dalloz, 1, 355; March 8, 1909 (1909) Dalloz, 1, 305. The above 
rules are to be understood in the renvoi sense. Cass. June 24, 1878 (1879) 
Dalloz, 1, 56; Feb. 22, 1882 (1882) Sirey, 1, 393; (1882) Dalloz, 1, 301; March 
1, 1910 (1910) Clunet, 888; (1910) Revue de droit international prive, 87a 

8 2 Laine, Introduction au droit international prive, 124. 

'France: App. Paris, August 10, 1872 (1874) Clunet, 128 (semble). Germany: 
Arts. 7, 24, Introductory Act, Civ. Code. Italy: Art. 6, Prel. Disp. Civ. Code. 

5 (1918) 13 III. L. Rev., 380. 

"As to the origin of the maxim locus regit actum, see (1911) 20 Yale Law 
Journal, 428, note 3. 

' (1911) 20 Yale Law Journal, 427-428. 
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supremacy of the law of the situs as regards such wills. The tradi- 
tional rule became reestablished, however, in that country in 1634 
and has apparently not been questioned since. 8 The rule that a legal 
transaction conforming to the local law as regards the mode of exe- 
cution should be regarded as valid everywhere was dictated by con- 
siderations of convenience and justice. 9 A person becoming suddenly 
ill away from home might not be able to comply with the law of his 
domicil or with that of the situs of the land, so that, if he could not 
make use of the forms prescribed by the local law, he would be deprived 
of the faculty of executing a will. In its origin the rule locus regit 
actum was an optional rule. In the course of time the reasons that 
had prompted its acceptance were lost sight of, and as the rule was 
commonly stated in the categorical form indicated it was assumed 
to have a mandatory character. 10 This became the established law in 
France through the decision of the Parliament of Paris in the case 
In re Pommereuil, decided in 1721. 

Most of the modern codes, in recognition of the origin of the rule 
locus regit actum, assign to it only an optional character. 11 The matter 
is not so clear, however, under the provisions of the French Civil Code. 
Article 999 provides as follows : 

"A Frenchman who is in a foreign country can make his will by 
instrument under private signature, as is specified in Article 970, or 
by public instrument (acte authentique) , according to the form in use 
in the place where such instrument shall be made." 

The first draft of the code relating to the question contained the fol- 
lowing general provision : "The form of legal transactions is governed 
by the law of the country in which they are executed or take place." 



8 (191 1 ) 20 Yale Law Journal, 428. See also Italy: Art. 9, Prel. Disp. Civ. 
Code; Cass. Turin, May 31, 1881 (1881) Monitore, 673. Germany: Arts. 11, 24, 
Intr. Act. Civ. Code. Spain: Art. 11, Civ. Code; Japan: Art 26, Horei. 

* It is Laine's great merit to have shown this. 2 Introduction au droit inter- 
national privi, 328; (1905) Revue de droit international privi, 21, 456; (1907) 
ibid., 833; see also Naquet (1904) Clunet, 39; Surville (1906) Clunet, 961. 

10 (1911) 20 Yale Law Journal, 430-431. 

"A will may be executed either in conformity with the law of the place of 
execution or in accordance with the national law of the testator. Germany: 
Arts. 11, 24 Intro. Act. Civ. Code; Greece: App. Athens, June 6, 189s (1897) 
Clunet, 623; Italy: Art. 9, Prel. Disp. Civ. Code; Cass. Turin, May 31, 1881 
(1881) Monitore, 673; Japan: Art. 26, Horei. Where the national law of the 
testator prohibits its subjects from executing holographic wills even when abroad 
the Italian court will enforce the prohibition, notwithstanding the fact that 
the will is valid according to the local law. Cass. Turin, April 12, 1892 (1892) 
Monitore, 346. The law of the situs of the land need not be satisfied. Austria: 
5 Piittlingen, Handbuch des intcrnationalen Privatrechts, 66; Italy: Art. 9, Prel. 
Disp. Civ. Code; Germany: Arts. 11, 24, Intro. Act. Civ. Code; Russia: Cass. 
Feb. 11, 1004 (1906) Clunet, 890. 
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The article was dropped, however, at the last moment because it was 
deemed too general and it was feared that it might lead to abuse and 
erroneous applications. 12 The omission of the general provision just 
mentioned in connection with the particular wording of Article 999 
has given rise to much controversy in France. It is to be noted in the 
first place that Article 999 speaks only of Frenchmen executing wills 
abroad. Under the terms of the provision it is manifest that French 
subjects are privileged to execute their wills in the French holo- 
graphic 13 form without regard to the law of the place of execution 
or the nature or location of the property. 14 It is also clear that they 
can validly execute a public will in the form in use in the place of 
execution. But what if the local law does not recognize a public will 
or, if it does, authorizes at the same time other forms of wills and the 
will in question is a private will ? Here the question is thus presented 
whether the word "authentic" in Article 999 is to be understood in 
the technical sense of the French legislation or whether it simply has 
reference to any kind of "solemn" will authorized by the lex loci. 
The courts have given to the Article the more liberal meaning so that 
the ordinary Anglo-American will, signed by the testator before wit- 
nesses, will be sustained by the French courts if it satisfies the law 
of the place of execution. 15 A recent decision of the Civil Court of 
the Seine, Violette v. Procureur de la Republique, 1 * conformed to this 
view and upheld the will of a French lady which she had executed in 
England according to the provisions of the English Wills Act. 

15 See 2 Fenet, Recueil complet des travaux preparatoires du Code Civil, 6 ; 
Merlin, Repertoire, Loi, Sec. 6, Nos. 7 and 8; Laine (1905), Revue de droit 
international privi, 456-475; (1907) ibid., 857-866. 

13 As to holographic wills, see (1918) 28 Yale Law Journal, 72. The French 
law recognizes three kinds of wills, the holographic, the public and the mystic. 
The holographic will must be wholly written, dated and signed by the testator. 
Art. 970, Civ. Code. The public will is taken down by a notary from the tes- 
tator's dictation, and, after being read over by the notary in the presence of the 
witnesses, is signed by the testator, notary, and two witnesses together with a 
second notary, or by the testator, notary and four witnesses. Arts. 971-974, Civ. 
Code. The mystic or secret will is written by the testator or a third party, 
signed by the testator and handed closed and. sealed to a notary in the presence 
of at least six witnesses, or is closed and sealed in their presence. The testator 
has to affirm that he has signed it as his will, and then a proces verbal to this 
effect is drawn up by the notary and duly signed by the testator, notary and 
witnesses. Art. gy6. Concerning military and maritime wills see Colin (1897) 
Clunet, 508, and Arts. 981 ff. Civ. Code, with subsequent amendments. 

"App. Paris, June 3, 1878 (1878) Clunet, 613. 

15 Cass. Feb. 6, 1843 (1843) Sirey, 1, 218 (English will) ; Feb. 28, 1854 (1854) 
Dalloz, 1, 126; July 3, 1854 (1854) Dalloz, 1, 313 (Louisiana will); August 19, 
1858 (1859) Dalloz, 1, 81 ; App. Paris, August 10, 1872 (1873) Dalloz, 2, 149 
(California will) ; Feb. 26, 1896 (1897) Clunet, 337 (English will) ; Trib. civ. 
Seine, March 11, 1899 (1899) Clunet, 1014; App. Rouen, Jan. 4, 1911 (1911) 
Clunet, 940; (1912) Revue de droit international prive, 124; Trib. civ. Lille, June 
27, 1912; App. Douai, Dec. 3, 1912 (1913) Clunet, 1285 (English will). 

ie Trib. civ. Seine, Feb. 6, 1919 (1919) Clunet, 756. 
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A French subject may execute his will abroad, therefore, either in 
the French holographic form or in any "authentic" or "solemn" form 
recognized by the lex loci. Whether the French courts will go beyond 
this and allow French subjects to execute their wills under all circum- 
stances in any form authorized by the local law is doubtful. So far 
they have felt constrained by the specific wording of Article 999 to 
hold that the local form cannot be followed if it has no "authentic" 
character under the lex loci." 

No distinction is made by the French law between wills disposing 
of movable or immovable property. 18 Under treaties between France 
and a number of other countries and it seems even in countries with 
which France has no treaty, French subjects are enabled to execute 
wills before their consuls. 18 

There is no provision in the French Code regarding the execution 
of wills by foreigners. The problem arises therefore whether the 
provisions of Article 999 are to be applied by way of analogy with 
respect to them. That foreigners could execute wills in France under 
the Civil Code, in accordance with the traditional rule, in the mode 
prescribed by the French law was never doubted. 20 A foreigner may 
dispose of his French property, therefore, by holographic will, not- 
withstanding the fact that such wills are not recognized by his national 
law. 21 Such a will has been sustained even where the national law of 
the testator has prohibited the subjects of such country from executing 
such wills even while abroad. 22 The problem that has aroused a great 

"Cass. Feb. 28, 1854 (1854) Dalloz, 1, 126; July 3, 1854 (1854) Dalloz, 1, 313. 

18 App. Paris, June 3, 1878 (1878) Clunet, 613. A Frenchman can make a will 
therefore in France only in accordance with the local law. 10 Aubry & Rau, 
Droit civil (5th ed.) 593. 

19 See Dalloz, Codes Atmotes, Nouveau Code Civil, Art. opp, nos. 34 ff. It is 
held by most courts that Art. 999 of the Civil Code has not abrogated Art. 24, 
tit. 9, bk. 1 of the Marine Ordinance of 1681, according to which a will might be 
"received" by the Chancellor of a French consulate in the presence of a consul 
and two witnesses and signed by them. Cass. March 20, 1883 (1883) Dalloz, 
1, 145; App. Aix, Feb. 16, 1871 (1872) Dalloz 2, 52; App. Dijon, April 9, 1879 
(1879) Dalloz, 2, 108. As the ordinance does not specify the formalities in detail 
it is held that the requirements of the Civil Code and of the law concerning 
notaries (25 vent, an 11, art. 68) govern. Cass. March 20, 1883 (1883) Dalloz, 
1, 145; June 3, 1891 (1802) Dalloz, 1, 317; Jan. 23, 1893 (1893) Dalloz, 1, 83. 

M A foreigner, not understanding the French language, cannot make a public 
will in France unless he can find a notary and witnesses who understand his own 
language. 4 Weiss, Traite de droit international prive (2d ed.) 663, note ; App. 
Rennes, Jan. 8, 1884 (1885) Sirey, 2, 214; see also Cass. August 3, 1891 (1893) 
Dalloz, 1, 31. According to Cass. Beige May 5, 1887 (1888) Dalloz, 2, 120, the 
witnesses need not understand the testator's language. Some early decisions 
have allowed the use of an interpreter. Colin (1897) Clunet, 932, note. 

21 Cass. August 25, 1847 (1847) Sirey, 1, 712; App. Aix, July 11, 1881 (1882) 
Clunet, 426; Trib. civ. Seine, July 21, 1883 (1884) Clunet, 405; App. Paris, 
May 7, 1897 (1897) Clunet, 816. 

22 Cass. August 25, 1847 (1847) Dalloz, 1, 273; App. Orleans, August 4, 1859 
(1859) Dalloz, 2, 158; (i860) Sirey, 2, 37. 
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deal of discussion is whether the rule of locus regit actum has retained 
under the Civil Code its former imperative character. In a decision 
of the Court of Cassation (by the Chambre de Requetes) of March 
9, 1853, it was held that the former character of the rule had not been 
changed by the Civil Code as regards foreigners executing wills in 
France. 23 This view maintained itself in the courts until 1909 when 
the Court of Cassation (Chambre Civile) overthrew the doctrine in 
the celebrated case of Gesling v. Viditz, 2i in which the optional char- 
acter of the rule was recognized with respect to foreigners executing 
wills in France. Foreigners in France may execute their wills, there- 
fore, so far as the French courts are concerned, in any of the forms 
prescribed by French law or if they execute a private will by con- 
forming to the requirements of their national law. 25 It is obvious 
that a public will in the technical sense cannot be executed in France 
except in the French form, for a French notary executing a will in 
a foreign form is deemed to act in a private and not in his official 
capacity. 28 The national law may be followed, it would seem, regard- 
less of the character of property as movable or immovable. 27 

A foreigner abroad may under French law execute his will in the 
form prescribed by the law of the place of execution or by his national 

28 Cass. March 9, 1853 (1853) Dalloz, 1, 217; App. Aix, July 11, 1881 (1883) 
Sirey 2, 249; App. Paris, August 11, 1892 (1893) Clunet, 418; March 20, 1896 
(1896) Clunet, 402. Contra, App. Rouen, May 7, 1898 (1899) Clunet, 578; Trib. 
Sup. de Papeete, Sept 22, 1898 (1899) Clunet, 595. 

"Cass. July 20, 1909 (1909) Clunet, 1097. The reversal of its former position 
by the Court of Cassation resulted, it seems, partly from the historical investiga- 
tions into the origin of the rule locus regit actum by Laine and partly from the 
acceptance of the rule in its optional form by the convention of the Hague. See 
(1909) Revue de droit international privi, 915. The Hague convention of 
July 17, 1905, relating to succession, provides : "Wills are valid, as regards form, 
if they conform either to the law of the place where they are executed, or with 
the law of the country of which the deceased was a subject at the time of their 
execution." Art. 3, par. 1. The decision of the Court of Cassation was accepted 
by App. Amiens, Dec. 11, 1912 (1913) Clunet, 947. 

25 Politis is of the opinion that under the decision of the Court of Cassation 
of July 20, 1909, a will can be sustained only if the testator intended to execute 
his will with reference to a particular law. For example, if an American citizen 
domiciled in Connecticut should go to a French notary and execute his will in 
the presence of three witnesses its validity should depend, according to this 
writer, upon the fact whether he intended to execute a will according to the 
Connecticut or the French form. If he intended to execute it in the French form 
the will would be invalid. (191 1) Dalloz, 1, 186. As regards citizens of the 
United States their "national" law is held to be the law of the state in which 
the testator was domiciled at the time of the execution of the will, or, if he was 
no longer domiciled at that time in the United States the law of the state in 
which he had his last domicil. 

" Politis (1911) Dalloz, 1, 186. 

"Trib. civ. Seine, Dec. 23, 1881 (1882) Clunet, 322; App. Aix, July 11, 1881 
(1882) Clunet, 426; Trib. Sup. de Papeete, Sept. 22, 1898 (1899) Clunet, 595; 
Colin (1897) Clunet, 938, 2 Baudry-Lacantinerie, Des donations entre vifs et des 
testaments (3d ed.) no. 2249 i IO Aubry & Rau, op. cit., 598. 
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law, 28 and this rule applies, it seems, to wills disposing of real property. 
A will relating to French real property may be executed also, accord- 
and to Aubry & Rau, 29 in conformity with French law, that is in the 
holographic form of Article 970 of the French Civil Code. 

It remains to be seen whether the French courts in the development 
of the rule locus regit actum in its application to wills will restrict the 
parties to a choice between the law of the place of execution and their 
national law, or whether they will allow them to execute them with 
reference to the law of their domicil, and, if the will relates to land, 
with reference to the law of the situs. Another interesting question 
will be whether, for the sole purpose of sustaining wills, they will 
extend the application of the renvoi doctrine to the formal requirements 
of wills. 

E. G. L. 

FREEDOM OF SPEECH — A NOTE ON PROFESSOR CORWIN's ARTICLE 

As was to be expected, Professor Corwin, in his article appearing 
earlier in this number of the Journal 1 upon freedom of speech and 
press, accomplishes the difficult task of illuminating further a subject 
which has already been the occasion for much able discussion. Never- 
theless, the very diversity of inferences which have been drawn by 
competent writers from the historical background against which stands 
the First Amendment warns us that contemporary construction gives 
no final answer to the problems we have to solve. Thus, from the 
well-known fact that opposition to the Sedition Act of 1797 was in 
part at least founded on doctrines of states' rights, Professor Corwin 
would apparently draw the inference that nationalists should uphold 
a broad view as to the power of Congress over speech and the press. 
But Mr. Hart has shown clearly the general consensus of opinion of 
all parties at the time of the adoption of the Constitution that neither 
by it nor by the First Amendment did Congress possess any general 
power over these subjects. 2 Hence the inference is logically one of 
lack of power in Congress, and in fact its only powers in this regard 
are such as may be considered fairly necessary to carry out the grants 
of other powers to it. 3 We must therefore always keep in mind that 
our problem is the application of the constitutional provisions to 

s App. Paris, August 5, 1886 (1887) Clunet, 621; Dec. 23, 1909 (1910) Clunet, 
604. 

" 10 Aubry & Rau, op. cit., 599. 

1 Freedom of Speech and Press Under the First Amendment: a Resume 
( 1920) 30 Yale Law Journal, 48. Other discussions are there cited. 

* Hart, Power of Government over Speech and Press (1920) 29 Yalj? Law 
Journal, 410. 

* Ibid. This, of course, follows from the fact that the powers of Congress are 
only those expressly or impliedly granted in the Constitution. Here there is no 
express grant. 



